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 INTRODUCTION 

[1]  The Appellant was convicted and sentenced to death for trafficking 2,373 grams of Methamphetamine 
at the Shah Alam High Court. He was charged with an offence under   section 39B(1)(a) of the  Dangerous 
Drug Act 1952 ("DDA") and punishable under   section 39B(2) of the  DDA. Aggrieved, the Appellant now 
appeals to this Court. 

[2]  The charge against the Appellant was as follows: 
 

"That you on the 2nd of August 2011, at about 11.00am at Carousel F Counter, Level 3, International Arrival Hall, Kuala 
Lumpur International Airport (KLIA), in the district of Sepang, in the state of Selangor Darul Ehsan have been found 
trafficking dangerous drugs Methamphetamine of 2373 grams and therefore you have committed an offence under   
section 39B(1)(a) of the  Dangerous Drug Act 1952 punishable under   section 39B(2) of the same act." 

 

[3]  The prosecution had called 6 witnesses to testify and at the end of the prosecution's case, the learned 
Trial Judge held that the prosecution had established a prima facie case against the Appellant and the de-
fence was called. 

The witnesses were: 
 

 SPI- Kpl Razaimy b. Abdul Razak (the Photographer); 

 SP2- Sjn Det Hairuddin b Abdulah (the Arresting Officer AC); 

SP3- Kpl. Roslee Hasdim (Member of Arresting Team); 

SP4- lnsp. Mohd. Zulkifli b. Rashid (the Investigating Officer IC); 

SP5- Adli b. Othman (Immigration Officer); and 

SP6- Zulkefli b. Mohd Edin (the Chemist). 
 

[4]  The Appellant elected to give his evidence under oath. 

[5]  At the end of the defence case, the High Court found that the Appellant had failed to raise a reasonable 
doubt on the prosecution's case and consequently the Appellant was convicted and sentenced to death. 
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FACTS 

[6]  Briefly, the factual scenario which led to the arrest of the Appellant on 2nd August 2011 was as follows: 
 

a)   On 2nd August 2011, SP2 (the arresting officer) and his team were on duty at Carousel F, 
Level 3, International Arrival Hall, Kuala Lumpur International Airport (KLIA). 

b)   SP2 spotted an Iranian man ('Appellant') and stopped him to check his travel documents. 
c)   SP2 claims that he stopped the Appellant as the Appellant looked suspicious to him. At the 

time, the Appellant was pushing a trolley with a box in it towards the Custom Scanning Counter. 
d)   The Appellant was asked to scan the box but nothing suspicious was found. SP2 then brought 

the Appellant to the inspection room and conducted a further physical search on the Appellant 
but nothing incriminating was found. 

e)   SP2 requested the Appellant to open the box and he found a 'tiger head replica' in the box. 
SP2 took a small portion of the replica and conducted a drug test which came back positive in-
dicating the presence of drugs. 

f)   SP2 seized the box and the tiger head replica as it was suspected to contain dangerous drugs. 
The estimated weight of the replica was 8,400grams. 

g)   The Appellant was detained and the seized box was handedover to SP4. SP4 proceeded to 
send the replica to the chemist (SP6). 

h)   The chemist found 2,373grams of Methamphetamine in the replica and the Appellant was 
charged with the offence herein. 

[7]  Upon evaluating the defence of the Appellant at the defence stage, the Learned Trial Judge found that 
the defence had failed to cast a reasonable doubt on the prosecution's and therefore the prosecution had 
managed to prove their case beyond a reasonable doubt. The Learned Trial Judge also found that the Ap-
pellant had knowledge of the incriminating items and had custody and control over them. The Appellant was 
then convicted and sentenced accordingly. 
 
FINDINGS 

[8]  The written submissions of the appellant focuses mainly on the knowledge on the part of the appellant 
and not possession. And our analysis of the appellant's case proceeds accordingly. 

[9]  The appellant's contention that he had no knowledge of the drugs being placed in the tiger replica that 
the appellant carried, was raised by the appellant at the earliest opportunity. The appellant maintained con-
sistently that the Tiger Replica was carried as a gift for the girlfriend of the appellant's friend Majid who was 
in Penang and the appellant had an onward ticket to Penang where the appellant was to stay at De Palma 
Hotel, and the appellant would be contacted by Majid's girlfriend (Appeal Record page 33). Majid was a 
friend and a client of the appellant and was originally supposed to have made the trip to Malaysia with the 
appellant but had to pull out. 

[10]  The appellant had a flight booked from Kuala Lumpur to Penang (Exhibit D27 Record of Appeal Vol. 1 
pages 84 & 85). This was a consistent thread in the accused's cautioned statement (Rekod Rayuan Jilid (2) 
pages 153- 155). The Investigation Officer did not investigate the version of the accused. 

[11]  We refer to the case of Alcontara a/l Ambross Anthony v PP reported in  [1966] 1 CLJ page 705 and 
to the judgment of his Lordship Edgar Joseph Jr. FCJ where his Lordship said: 
 

"To resume our discussion regarding the important point of misdirection as regard the burden of proof, especially the 
burden on the defence, we must point out, with respect, that it was wrong for the judge to have criticised the defence 
for having failed to put to the investigating officer, the name of Che Mat or the latter's telephone number or his place of 
abode, for the simple reason that these particulars had been disclosed in the cautioned statement of the appellant 
made the day after his arrest so that the police had all the time in the world to check their veracity. That being the case, 
the onus was on the prosecution to check on whether the appellant's version of the facts, as they appeared in his cau-
tioned statement and to which we have referred, was true or false. In other words, the onus was upon the prosecution 
to disprove this important part of the appellant's version of facts. The defence were, therefore, under no duty to put the 
matters as aforesaid to the investigating officer having regard to their prior disclosure in the cautioned statement. In 
holding to the contrary, the judge had undoubtedly overlooked the material portions of the cautioned statement touch-
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ing on Che Mat, reversed the onus, and placed it on the defence, so that on this further ground also, the conviction had 
to be quashed." 

 

[12]  The version of the appellant was put to the persecution witnesses and the cautioned statement of the 
accused was consistent with that version. Turning to the conduct of the accused prior and subsequent to ar-
rest the appellant did not in our view display guilt or at the very least there was sufficient doubt as to the 
same. 

[13]  The accused did not attempt to flee when approached by the Airport Police. The accused had carried 
one piece of baggage which was the Tiger Replica where the drugs were found, and his own luggage which 
was lost. The appellant promptly lodged a lost luggage report (see page 150 Jilid 2 Rekod Rayuan) and had 
waited for two hours before the appellant attempted to depart. In rejecting the defendant's version the 
learned judge erred in failing to take into consideration all the aforesaid. 

[14]  We refer to the decision of the Federal Court in Ibrahim Mohamad & Anor v PP reported in  [2011] 4 
CLJ pg. 113 FC where his Lordship Zulkefli Ahmad Makinuddin FCJ (as he then was) said and we quote, the 
"fair and just assessment" approach to the defence case which would require the learned Judge in all rele-
vant aspects of the defence case to be weighed. The court must undertake a weighing exercise and evaluate 
the evidence from an "all angles approach". His Lordship Edgar Joseph Jr. SCJ in the case of Gooi Loo 
Seng v PP reported in  [1993] 2 MLJ pg 137 said: 
 

"Clearly, therefore, the trial Judge, was bound to, but did not view the whole of the evidence objectively and from all 
angles, with the result that the appellant had lost the chance which was fairly open to him of being acquitted. On this 
point, we consider that nondirection amounts to a misdirection, for, in the words of Pickford J. in R v Bundy 5 Cr. App. 
R 2701: 

 

the trial was not satisfactory, and the case was not put to the jury in a way to ensure their due appre-
ciation of the value of the evidence." 

 

 

[15]  The learned Judge in this instant appeal failed to include a "weighing exercise" of the evidence which 
in our view amounts to a misdirection in not giving due weight to the following facts raised by the appellant 
which were: 
 

(a)   If the Appellant had knowledge about the drugs, he would have panicked when he was 
stopped by the police officers and he would also had tried to leave the airport as soon as pos-
sible. He would not waste his time to lodge a complaint for his missing luggage (Record of Ap-
peal, Volume 1, pg.88). 

(b)   The reaction and conduct of the Appellant at the material time did not show any overt act. In 
fact the Appellant's conduct as stated above gives an inference that he did not have any 
knowledge about the drugs which was hidden in the replica. He also clearly revealed to whom 
the replica was to be sent to. 

(c)   From the way the drug was concealed, it was impossible for anyone to see or suspect that 
anything was hidden in it. Moreover, even when the replica was inspected by SP2 through an 
x-ray scan, he found nothing incriminating (Record of Appeal, Volume 1, pg. 16). Therefore, the 
Appellant could not have possibly known what was concealed in the replica. The Appellant 
made a physical inspection on the replica when he received it. (Record of Appeal, Volume 1, 
pg.81). 

[16]  The learned Judge, with respect, misdirected himself when dealing with the cautioned statement of the 
appellant (see pages 118 - 119 Appeal Record Jilid 2). We refer to the decision of this court in Ghasem 
Gharezadehsharbiani Hassan v PP (B-05-185-07/ 2012) [2014] 1 LNS 752 and to the judgment of Azahar 
Mohamed JCA as he then was where he said and we quote and agree. 
 

"[12] The important point to make is this. In the cautioned statement, which was recorded on 10.11.2010, the appellant 
denied any knowledge of the presence of drugs inside the bag and he gave an explanation as to why he had no such 
knowledge. The contents of the cautioned statement represented the early disclosure of the defence of the appellant. 
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The cautioned statement was given about three days after the appellant was arrested. Indeed, he had stated his ver-
sion of events at a very early stage of the investigation against him. The contents of the cautioned statement were con-
sistent with his oral evidence in Court; hence the defence of the appellant was not something that was sprung for the 
first time in the defence case (see: PP v Lin Lian Chen  [1992] 2 MLJ 561)." 

[13] As we have said in the case of Prasit Punyang v PP  [2014] 1 MLRA, it is true that generally a selfserving or ex-
culpatory cautioned statement is not in itself evidence of the truth asserted therein. But then, it is the duty of the learned 
trial judge to consider and to analyse the cautioned statement that has been tendered as evidence by the appellant in 
support of his defence; that he had no prerequisite knowledge about the impugned drugs found in the bag. In accord-
ance with the provisions of   section 182A (1) of the  CPC , it is the duty of the learned trial judge, at the conclusion 
of the trial, to consider the cautioned statement of the appellant and decide whether the prosecution has proved its 
case beyond reasonable doubt. The learned trial judge must consider carefully whether the cautioned statement is ca-
pable of raising a reasonable doubt on the prosecution case. The learned trial judge has a duty and obligation to fairly 
and justly weigh the defence version and evidence (including the cautioned statement of the appellant) to reach a just 
result (see: Ahmad Mukamal Abdul Wahab & Ors v Public Prosecutor  [2013] 4 CLJ 949). 

[14] However, the learned trial judge had failed to consider and appreciate the cautioned statement which supported 
the appellant's oral testimony. The learned trial judge failed to consider and scrutinize the cautioned statement and to 
make his own findings why even if he did not believe the cautioned statement, it did not raise a reasonable doubt on 
the prosecution's case as a whole (see: Ganapathy a/l Rengasamy v Public Prosecutor  [1998] 2 MLJ 577 and Tan 
Ewe Huat v PP  [2004] 1 CLJ 521). In our view, this is a serious non-direction which amounts to a misdirection by the 
learned trial judge warranting appellate intervention (see: Gooi Loo Seng v. PP  [1993] 2 AMR 1135)." 

 

[17]  The learned Judge in dealing with the cautioned statement of the appellant brushed of the same as 
"self-serving" without determining whether it could raise a reasonable doubt, on the prosecution's case. 

[18]  The learned judge had failed to direct his mind to the version of the appellant that his luggage was 
missing i.e. the bag. In fact the appellant had explained the loss of his baggage and that it was strange of the 
appellant to be travelling with the Tiger replica alone. Further the appellant had supplied all the necessary 
information with regard to the third party, Majid. In fact the appellant mentioned the mobile number of Majid 
had been saved in the appellant's hand phone, but no investigation of Majid was carried out, neither was an 
inspection done on the appellant's seized mobile phone. The following inference can be drawn from the evi-
dence of SP6 (Sarjan Zulkefli Bin Mohd Edin) at page 68-69 Rekod Rayuan Jilid 1) as below: 
 
 

S:   Ada 2 handphone yang dirampas daripada dia. 
J:   Ada. 
S:   Ada dapatkan no telefon dalam sim card? 
J:   Saspek juga gagal memberi kerjasama. 
S:   Dalam sim card boleh dapat tahu, bukan? Nombor telefon orang dan sebagainya. 
J:   Jika diberi kerjasama dan saspek. 
S:   Bukan kerjasama. Dalam kes ini ada dua telefon yang dirampas daripada dia. Dan dalam telefon ini 

ada sim card. Ada maklumat mengenai telefon kan, nombor telefon. Ada buat siasatan untuk dapat-
kan isi kandungan, nombornombor telefon dalam sim card ini? 

J:   Tidak ada. 
S:   Tidak ada buat apa-apa percubaan? 
J:   Kerana saspek tidak memberi nama. 
S:   Bukan itu. Ada dua telefon. Dalam telefon itu ada sim card. Dalam sim card itu biasanya ada nama, 

bukan? 
J:   Ya. 
S:   Bukan nama, nombor telefon orang. 
J:   Ya. 
S:   Dalam kes ini tidak ada buat apa-apa percubaan untuk dapatkan nombor itu? 
J:   Tidak ada kerana saspek tidak memberi nama ataupun gambaran ke mana barang itu hendak di-

hantar ke Pulau Pinang. 

 

[19]  We refer to the case of Toh Ah Loh & Mak Thim v Rex  [1948] 1 LNS 72 and we quote: 
 

"Gordon- Smith Ag CJ when delivering judgment of the Singapore Court of Appeal explained the meaning in law of the 
word 'possession' when appearing in a statute. His lordship said: 

 

Possession, in order to incriminate a person, must have the following characteristics. The possessor 
must know the nature of the thing possessed, must have in him a power of disposal over the thing, 
and lastly must be conscious of his possession of the thing. If these factors are absent, his possession 
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can raise no presumption of mens rea, without which (except by statute) possession cannot be crimi-
nal." 

 

 

[20]  We find the evidence and the inferences to be drawn from the same point to the lack of knowledge as 
to the nature of the contents of the replica and therefore we allowed the appeal and the decision of the High 
Court be set aside and the Appellant be acquitted and discharged for the charge levied against the Appel-
lant.    
 


